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Has the passage of ObamaCare left you--like conservative talk radio host Rush Limbaugh--threatening to leave the country?
Or perhaps you're so sick of listening to Limbaugh, Glenn Beck and the Tea Partiers that you'd like to flee to a remote island
without cable TV. Or maybe you're a naturalized U.S. citizen or permanent resident who has prospered here, but would now
like to move back the old country for retirement--or to start a new venture.
Whatever your motives, just because you leave the United States and renounce your citizenship, don't assume you can leave
U.S. taxes (or U.S. tax forms and complexity) behind, particularly if you are well-off. If you expatriated on or after June 3,
2004, but before June 17, 2008, certain expatriation tax rules apply under Internal Revenue Code 877. If you are subject to
expatriation tax, you must file a Form 1040NR (a U.S. Nonresident Alien Income Tax Return) for each year in the 10-year
period following expatriation. The expatriation tax for these filers applies to U.S.-source gross income and gains on a net
basis.
What if you pack your bags now? For those who expatriate after June 16, 2008, the rules are different, since Internal
Revenue Code Section 877A applies instead of Section 877. You are subject to an immediate exit tax, which deems you (for
tax purposes) to have sold all of your worldwide property for its fair market value the day before your departure from the U.S.
It wasn't always this way. Way back when, you could leave the U.S. permanently without worrying about taxes. The first big
regulation of those leaving the country for tax purposes came in 1966; it was easily avoided if you didn't appear to be leaving
primarily for tax reasons.
Then in 1994 a Forbes cover story described how such wealthy Americans as Campbell Soup heir John (Ippy) Dorrance III,
the late Carnival founder Ted Arison and Dart Container heir Kenneth Dart had given up their U.S. citizenship and avoided
U.S. income or estate tax. Perhaps the most clever was Dart, who managed to come back "home" as the Belize ambassador
to the U.S., manning a newly opened Belize embassy in Sarasota, Fla.--right where he had previously lived! Since that time,
Congress has repeatedly tightened the screws on tax-motivated expatriation.
Here are 10 things you need to know.
1. Uncle Sam taxes income worldwide.
The U.S. is unusual in that it asserts the right to tax the worldwide income (and at death assets) of its citizens and those who
have become permanent residents. It doesn't matter where you live, where the income is earned, or where else you might
pay tax. Yes, you may receive foreign tax credits on your U.S. Form 1040 for taxes you pay elsewhere and those credits will
offset some (but typically not all) of the financial burden of paying tax in multiple jurisdictions. But the key point is that if you
are a U.S. citizen or a permanent U.S. resident, no matter where you move, Uncle Sam will assert a claim on your wealth.
So being a U.S. citizen can be expensive.
2. Expatriating means really leaving.
To even think about putting himself beyond the reach of the Internal Revenue Service, a citizen must give up U.S. citizenship
and (in the case of citizens subject to Internal Revenue Code Section 877) severely limit the time spendy in the U.S. to not
more than 30 days a year. Under that section, a person who attempts to renounce U.S. citizenship but then spends more
than 30 days a year in the U.S. will be treated as a U.S. citizen or resident for that year. You may think no one has ever
done this, but many have. Permanent U.S. residents (holding green cards) also pay U.S. tax on their worldwide income. They
may find it easier to take the expatriation plunge, particularly if family or business opportunities beckon in their country of
origin.

3. The old 10-year window is closed.
Back in 1966 Congress enacted the Foreign Investors Tax Act of 1966, signed into law by Lyndon B. Johnson. Essentially
expatriates were subject to U.S. tax on their U.S.-source income at normal U.S. tax rates for a full 10 years following their
expatriation. Significantly, though, a person could avoid this tax entirely if he did not have as one of his principal purposes
the avoidance of U.S. federal income, estate or gift taxes. Of course few people would admit they had a principal purpose of
tax evasion, and the government had a hard time proving it. Suffice it to say that there were lots of people (with good
lawyers) marrying foreigners, returning to the country of their birth, etc. The system didn't work very well, and little tax was
collected.
4. Big changes came in 1996.
Thirty years later, in 1996, after the Forbes story on "The New Refugees" created a stir, Congress tried again. As part of the
Health Insurance Portability and Accountability Act of 1996 (otherwise known as HIPAA), Congress added a presumption of
tax avoidance if an expatriate's five-year average net income tax exceeded $100,000, or if the expatriate's net worth was
$500,000 or more (both adjusted each year for inflation). But people could--and with the help of skilled lawyers did--rebut
the presumption, and the IRS still had to show tax avoidance in most cases.
5. Tax avoidance is now irrelevant.
In 2004 (in the American Jobs Creation Act), Congress threw out the tax avoidance motive test altogether, imposing 10 years
of U.S. tax on U.S. source gross income and gains on a net basis if you left the country for any reason. However, Congress
increased the threshold for determining who was subject to this expatriation tax. An individual was only subject to the
expatriation tax if he had an average net annual income tax for the five years preceding expatriation of $124,000, or if he had
a net worth of $2 million or more on the date of expatriation. (If you expatriated on or after June 17, 2008, under the new
Section 877A, there is a higher net worth threshold--currently $145,000 of annual net income tax for 2010.)
In some cases, even if you're below these thresholds, you'll get taxed. For example, expatriates must certify their past U.S.
tax compliance by filing an IRS Form 8854. Any expatriate who fails to certify compliance with U.S. federal income tax laws
for the five taxable years preceding expatriating is subject to the expatriate income tax even if he didn't meet the income tax
liability or net worth tests.
Plus, later U.S. visits can be expensive if you expatriated before June 17, 2008 (and Internal Revenue Code Section 877
applies). In that case if an expatriate comes back to the U.S. for more than 30 days in any year during the 10 years following
expatriation, that person is considered a resident of the U.S. for that whole tax year. That means the person would again be
subject to U.S. tax on his worldwide income, not just his U.S.-source income. Ouch!
This 30-day rule does, however, have an exception for any days (up to a 30-day limit) that the individual performed personal
services in the U.S. for an employer (who is not related). This exception only applies if that individual either had certain ties
with other countries or was physically present in the U.S. for 30 days or less for each year in the 10-year period on the date
of expatriation or termination of residency.
6. There are special rules for long-term residents.
It's easy to define who is or is not a U.S. citizen, but the term "long-term resident" isn't quite so clear. A long-term resident is
a non-U.S. citizen who is a lawful permanent resident of the U.S. in at least eight years during the 15-year period before that
person's residency ends. A "lawful permanent resident" means a green card holder. However, a person is not treated as a
lawful permanent resident for purposes of this eight-year test in a year in which that person is treated as a resident of a
foreign country under a tax treaty, and does not waive the treaty benefits applicable to the residents of that country. Caution:
holding a green card for even one day during a year will taint the whole year.
7. There's an exit tax for expatriations on or after June 17, 2008.
The Heroes Earnings Assistance and Relief Tax Act of 2008 (generally known as the Heroes Act) changed the method of
taxation for those who became expatriates on or after June 17, 2008, adding even more complexity and usually higher U.S.
taxes. If you are a U.S. citizen or long-term resident who expatriates on or after June 17, 2008, you will be deemed (for tax
purposes) to have sold all of your worldwide property for its fair market value the day before you leave the U.S.! All that gain
is subject to U.S. tax at the capital gains rate. Plus, all your gain is taken into account without regard to any ameliorative tax
provisions in the Internal Revenue Code.
Put differently, you get all of the bad parts of the tax code, and none of the good. That would include, for example, the
inability to benefit from the $250,000 per person ($500,000 per couple) exclusion from gain on a principal residence (Section
121 of the Internal Revenue Code) and many other rules. The exit tax is like an estate tax, in the sense that everything that
would be part of your estate will be subject to income tax on unrealized gains as of the day before you expatriate, as if you

sold all your assets the day before leaving. In effect this is Congress' way of making sure your assets don't escape the estate
tax entirely through expatriation.
8. Some expatriates can escape the exit tax.
In general the exit tax is unforgiving and has broad application. Yet if you have less than $600,000 of income from the
deemed sale of your assets on expatriation, you pay no tax. This exemption amount is adjusted for inflation and is $627,000
for 2010. If your gain exceeds this amount, you must allocate the gain pro rata among all appreciated property.
However, this exclusion amount must be allocated to each item of property with built-in gain on a proportional basis. This
involves a complicated process of multiplying the exclusion amount by the ratio of the built-in gain for each gain asset over
the total built-in gain of all gain assets. The exclusion amount allocated to each gain asset may not exceed the amount of
that asset's built-in gain. Moreover, if the total allowable gain of all gain assets is less than the exclusion amount, the
exclusion amount that can be allocated to the gain assets will be limited to that amount of gain. For example, in 2010, if the
total allowable gain in an expatriate's assets was $500,000, then that $500,000 would be the limit instead of $627,000.
Fortunately not all expatriates face the exit tax; only "covered expatriates" do. Under prior law, you generally had to give
notice you were expatriating to trigger the rules. Now if you relinquish your passport or green card, it's generally automatic.
But some expatriates, even under the new law, can escape the exit tax. The financial thresholds (see point five above) can
still exempt you. Some people born with dual citizenship who haven't had a substantial presence in the U.S. and certain
minors who expatriated before the age of 18-and-a-half are also exempt. However, those people must still file an IRS Form
8854 Expatriation Information Statement.
9. You can elect to defer the exit tax.
If you do face the exit tax, you can make an irrevocable election (on a property-by-property basis) to defer it until you actually
sell the property. This election allows people to leave the U.S. and expatriate without triggering immediate tax as long as the
IRS is assured it will collect the tax in the future. To qualify, a covered expatriate must provide a bond or other adequate
security for the tax liability. There are specific requirements for these security bonds. Plus, there is an updating and
monitoring of the bond in case it becomes inadequate to cover the tax. The IRS scrutinizes these elections on a case-bycase basis, so hire an expert. There are detailed requirements for filing the deferral election, including documentation, and
copies of various documents.
One of these requirements is appointing a U.S. agent for the limited purpose of accepting communications with the IRS. Plus,
the taxpayer must waive any tax treaty benefits that might otherwise impact the IRS getting its money. It doesn't appear that
many of these deferral elections have been made so far.
There's another reason, other than the bond, not to defer. When you do sell, you'll pay taxes at the rate then in effect, which
will likely be higher. If the Obama Administration has its way, when the Bush tax cuts expire at the end of this year, the top
rate on long-term capital gains will rise from 15% to 20%. Plus, the just-passed House reconciliation package to the Senate's
health care bill (if also approved by the Senate) is supposed to impose an additional 3.8% tax on net investment income for
taxpayers with threshold income amounts of $200,000 for individuals and $250,000 for joint filers. This could raise the top
capital gains rate to 23.8% for those taxpayers.
10. You'll need professional help.
As you might expect, there are forms to file and procedures to follow if you expatriate. In fact, if you are wavering, the
paperwork alone may keep you stateside! You must file IRS Form 8854 (in some cases for 10 years). Additional special
forms (Form W-8CE if you have any deferred compensation items, a specified tax deferred account, certain non-grantor
trusts, etc.) are also required. A good source is IRS Notice 2009-85.
Still, get some professional help. As this mere scratching of the surface suggests, the tax rules regarding expatriation for
citizens and long-term residents are complex, even dizzying. Gone are the days when one could renounce U.S. citizenship
and stand a good chance of avoiding U.S. tax. If you're facing these issues--or even if you are a beneficiary of someone else
who is facing them--get some professional help. Bon voyage!
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